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I. Introduction
Non-governmental organizations ( "NGOs" ) are legal persons established under domestic private law and as such have no international personality. Nonetheless, they play important roles in international law and have certain rights, although they cannot be treated equal to States or intergovernmental organizations. While their status is limited to being actors or even observers in international forums, their contribution to the development of international law is undeniably remarkable. Over the past decades, international NGOs are increasingly taking part in various steps of the international legal order such as elaboration of rules, law enforcement and litigation. 1 However, NGOs have not yet been recognized as a legal person under international law 2 as well as domestic law. 3 Despite the lack of international legal personality, NGOs have established regular collaboration with inter-governmental organizations. In the last decade, some NGOs have achieved informal and formal access to the international decision-making process and have became non-negligible partners of States and inter-governmental organizations on various issues, particularly when it happens to be in the common interest of the international community. They are actively involved in the international treaty making-process and significantly engaged in the enforcement of international law by monitoring State compliance with international obligation.
In principle, the only subject under international law that can generally initiate cases before the international judicial bodies is the 'State.'In the case of NGOs, 4 accordingly the fact that NGOs are not subject of international law restricts considerably their access to the international jurisdiction. 5 The practice showed, however, that the possibility of NGOs to accede to the international jurisdictions is not necessarily based on their personality criteria. It is indeed their intention to accede to the international jurisdictions that will transcend the legal personality barrier. Their willingness must not be seen as an act being conditioned by the consent, but by the impetus given by themselves. NGOs should not be limited to the cases where States have offered them an opportunity to access to an international jurisdiction. 6 This is the NGO' s locus standi based on which an NGO has the right either to become party to the litigation or to be heard by the judges during the proceedings. 7 As a result, NGOs can participate in the international proceedings at their own initiative to suggest a rational consistent with its own view as amicus curiae. 8 In the case of the amicus curiae, their role is non-party intervention which has an objective to offer to the court a certain point of view on legal issue or on facts in the area of their own specialization. NGOs thus become friends of the courts who may be allowed to intervene in the court proceedings where it is considered appropriate.
In the scope of their interest like human rights, environmental protection, and humanitarian law, NGOs would get involved in legal issues which were raised in different cases and would assist the court by presenting their observations. Acting as amicus curiae, NGOs are not interested actors in a particular case per se, but serve the law and assist the court. Their interest is to propose to the judges a concrete legal point of view, and their role is limited to contribute this end by their expertise or by providing available information in the spirit of independence and objectivity. 9 Simultaneously, NGOs may participate in the court proceedings when they are appointed by a court as an expert. The locus standi for NGOs to use for their participation, as amicus curiae or as expert, in the international jurisdictions exists more or less in the statutes and rules of international judicial bodies, varying from one to another.
It is worth noting that the participation of NGOs in the judicial proceeding is Soumy, id. at 17. 6 Id.
different from their participation on the basis of consultative status in the international organizations such as the UN Economic and Social Council ( "ECOSOC" ). 10 In exercising their consultative role with the international organizations, NGOs participate in the law-making and the law-enforcement process in the multilateral forum. 11 Their rights and obligations depend on their particular status recognized by the international organization whom they have relationships with. 12 When they participate in a judicial proceeding, as amici or as expert, however, their role is to help the judges for the proper administration of justice in law-enforcement by judicial means. Therefore, their role in the judicial proceeding can be considered as the prolongation of their consultative role on another front. In the International Court of Justice ( "ICJ" ) which is open principally to States and inter-governmental organizations, NGOs could traditionally accede to the Court proceedings. However, the Court practices show that the role of an NGO to protect the common interest of the international community in the ICJ proceedings has faced a number of challenges posed by the legal instruments related to the Court proceedings and the Court' s own discretion. 13 The main purpose of this research is to analyze these legal instruments for NGOs to participate in the proceedings of the ICJ. This paper is composed of five parts including Introduction and Conclusion. Part two will overview the NGOs' approach to international proceedings. Part three will discuss the possibility of NGOs' participation in the ICJ proceedings. Part four will evaluate the legitimacy of the NGOs' participation in the ICJ proceedings.
II. The NGOs' Access to International Proceedings:
An Overview
The present development of international law depicts an increasing participation of 10 U.N. Charter art. 71. The ICC has received many requests from NGOs to grant their amicus curiae submissions. 22 However, the Court has been cautious in granting leave to NGOs to submit amicus curiae briefs. 23 The Registrar has pointed out that the principal characteristic of amicus brief is the impartiality of the intervening person. 24 In addition, jurisprudence establishes the relevant conditions that amicus brief is justifiable when the intervention: (1) is desirable for the proper determination of the case; 25 as parties in dispute settlement regarding their rights and obligations under the WTO agreements. Upon requests of the complaining party, a Panel is set up by the Dispute Settlement Body ( "DSB" ) to resolve the conflict. Appeals can be brought before a standing Appellate Body. The problem concerning the NGOs' participation in the WTO dispute settlement system has relied on the interpretation of Article 13 of the DSU, which provides that:
1. Each panel shall have the right to seek information and technical advice from any individual or body which deems appropriate...; 2. Panels may seek information from any relevant source and may consult experts to obtain their opinion on certain aspects of the matter. With respect to a factual issue concerning scientific or other technical matter raised by a party to a dispute, a panel may request an advisory report in writing from an expert review group... The Panels and the Appellant have received amicus curiae briefs on various occasions. In the US-Shrimp case, 39 two joint amicus briefs were submitted to the Panel by NGOs. The Panel refused to take into account these non-requested documents from NGOs for the reason that it would be incompatible with the provision of the DSU. The Appellate Body reversed the Panel' s view, stating that: "A panel has the discretionary authority either to accept and consider or to reject information and advise submitted to it, whether requested by a panel or not." 40 A large number of member States expressed their concerns over the Appellate Body' s expansive interpretation of Article 13 of the DSU. 41 Although the possibility for NGOs to submit amicus briefs is officially recognized, the subsequent cases 42 have shown that both Panels and the Appellate Body, while maintaining their discretionary authority to accept and consider non-requested briefs, have refused, in most instances, to accept and consider amicus curiae briefs because these briefs were not necessary in renderings its decisions. 43
D. The Court of Justice of European Union
In the past, NGOs could not be parties to a judicial proceeding unless they were either directly addressed by an EU decision, or directly and individually concerned by an EU decision or regulation. Later, the Lisbon Treaty introduced a provision expanding the right to challenge the EU measures. Article 263(4) of the Lisbon Treaty provides that:
Any Natural or Legal person may...institute proceedings against an act addressed to that person or which is of direct and individual concern to them, and against a regulatory act which is of direct concern to them and does not entail implementing measures. 44 This article, while maintaining the direct and individual concern principle in order to challenge the EU acts, provides that, in the case of regulatory acts, the individual concern criteria is not required. Through this new rule of judicial review, NGOs may be recognized as having locus standi as party to challenge the regulation to protect a collective interest. 45 According to Article 40 of the Statute of the European Court of Justice ( "ECJ" ) and 
A. Contentious Proceedings
In the contentious proceedings, Article 34(1) of the ICJ Statute provides that: "Only States may be parties in cases before the court."In addition, a third-party State may intervene in the contention proceedings if it has an interest of a legal nature which may be affected by the decision in the case, 59 or if it is party to the Conventions concerned in the case which has been notified by the Registrar. 60 The possibility for NGOs to participate in the contentious proceedings is mentioned neither in the Statute nor in the Rules of Procedure of the ICJ. However, some provisions have triggered a debate on this question. Article 34(2) and (3) of the Statute provide that: Other organs of the United Nations and specialized agencies which may at any time be so authorized by the General Assembly, may also request advisory opinions of the Court on legal questions arising within the scope of their activities." 58 ICJ Statute art. 65, 1. It reads: "1. The Court may give an advisory opinion on any legal question at the request of whatever body may be authorized by or in accordance with the Charter of the United Nations to make such request." 59 Supra note 56, art. 62(1). 60 Id. art. 63. 2. The Court, subject to and in conformity with its Rules, may request of public international organizations information relevant to case before it, and shall receive such information presented by such organizations on their own initiative.
3. Whenever the construction of the constituent instrument of a public international organizations or of an international convention adopted there-under is in case before the Court, the Registrar shall so notify the public international organizations concerned and shall communicate to it copies of all the written proceedings.
Concerning the wording used in the ICJ Statute, the term "public international organization"is analyzed in details by Dinah Shelton. According to her, it is not clear that the Article 26 of the PCIJ Statute which is the precedent for the Article 34 of the ICJ Statute should be considered a precedent restricting the term "public international organization"to institution that are only composed of, or certain States represented by, governments because the International Labour Organization that had access to the PCIJ in the contentions proceedings under the Article 26 of the PCIJ Statute is not solely an international organization of States but a tripartite organization, composing of States and non-States membership. 61 In the Asylum case, 62 the International League for the Rights of Man requested leave from the ICJ to present information relevant to the case according to Article 34(2) of the Statute. The Registrar rejected this request to participate in the Asylum case, explaining that the League was not categorized as "public international organization." 63 Some writers have proposed that the interpretation of the term "public international organizations"should cover "international public interest organizations" 64 in order that NGOs could be accepted. This interpretation was apparently not favored by the Court since the provision of the Rules of the Court regarding the contentious proceedings as it has been amended later; the term "public international organization"refers to an intergovernmental organization." 65 The participation of NGOs in the Court proceedings can be considered possible but indirect. In certain circumstance, their briefs have been integrated into a party' s Memorial; by this way, NGOs'briefs can be part of the official document in the proceedings. In the Gab ikovo-Nagymaros Project case 66 and the Armed Activities on the Territory of Congo case, 67 various documents prepared by NGOs were referred to as part of the annexes to the Memorials of the parties. 68 In this connection, Judge Shahabudden has rightly pointed out in another occasion that: "An amicus curiae is limited to his essential function as a friend of the court, as distinguished from being a friend of the accused." 69 Literally, the term amicus curiae means friend of the Court, whose interest to act cannot be assimilated to the interest of a party to a dispute. As a result, NGOs appeared in these cases to be amicus of a party instead of that of the Court.
Another basis for NGOs to submit information to the Court in the contentions proceedings is when they are appointed as experts. It is worth noting that the status of expert is different from amicus curiae. Contrary to the amicus curiae that intervene in the Court proceedings by making the request to the Court, an expert participates in the proceedings by the Court invitation. 70 An NGO can submit information to the Court in the contentions proceedings on the basis of Article 50 of the ICJ Statute, according to which the Court may entrust any individual, body, bureau, commission, or other organization that it may select, with the task of carrying out an inquiry or giving an expert opinion. The wording used in the article is clear and cover all kind of entities; it seems not to be subject to interpretation, which may lead to restrict the participation of NGOs as experts. However, the ICJ has rarely invoked Article 50 of its Statute to appoint an expert. 71 Apart from the expert appointed by the Court, NGOs can be heard as experts or witnesses on the request of one of the parties pursuant to Articles 57 and 63 of the Rules of the Court. They may be called if other party makes no objection.
B. Advisory Proceedings
In the context of the advisory proceedings, there is no provision in the ICJ Statute that 74 In each of the three cases, 75 the Courts decided "to hear, at the public sitting, the representatives of any Government and international organization which... expressed a desire to be so heard."This statement reflected the Court' s interpretation of the provision to cover non-governmental organizations. This view was adopted in later cases, as well. 76 The early practice of the ICJ shows that NGOs were considered as 'international organization'within the meaning of Article 66 of the Statute. In its advisory proceedings in the International Status of South-West African case, 77 the Board of Directors of the International League of the Rights of Man (subsequently became International League of Human Rights after 1976) sent a communication to the Court asking permission to submit written and oral statements; the Court decided to allow the submission according to Article 66(2) of the ICJ Statute. However, the League' s written statement has not been included in the proceedings for the reason that it was not submitted to the Court within the time-limit fixed by the Court. 78 For the same reason, the League was also refused to participate in the oral proceedings. 79 In 1970, when the United Nations Security Council requested the ICJ an advisory opinion on the Legal Consequence for States of the Continued Presence of South Africa in Namibia (South African case) notwithstanding Security Council' s Resolution No. 276(1970), 80 the International League of the Right of Man, along with another NGO, also requested to be allowed to furnish written statement and to participate in the oral proceedings. This time, the Court did not allow these NGOs to accede to the Court proceedings, 81 considering that they were not 'international organization'within the sense of the Statute. 82 The Court' s position on this issue can be seen as its implicit reconsideration on the status of NGOs under Article 66 of the Statute that was adopted earlier in the South-West African case in 1950. 83 However, from the reading of the Rules of Court relating to advisory opinion, as adopted in 1978, it can be suggested that the Court would not bar NGOs to furnish information concerning the request since Article 105(1) of the ICJ Rules stipulates that: "Written statement submitted to the Court shall be communicated by the Registrar to any organizations which have submitted such statement." 84 Ⅴ upftw¤Q¤AQIPQB yrt¤fgpsf¤thu 393
It seems that the term 'any organization'which is used in Article 105 appears to be broader than the term 'international organization'in Article 66 of the Statute encompassing all kind of organizations. However, the Court practice still confirms that such was the case.
In the advisory proceedings on Legality of the Use by a State of Nuclear Weapons in Armed Conflicts, many documents coming from the international civil society were sent to the Court and received by the Registrar. According to Jeremy J. Stone 85 who was the former President of the Federation of American Scientists, the amicus brief by the Federation of American Scientists and the summery of which was published in the International Herald Tribunal, 86 was sent to the Court. The Court examined whether to accept the amicus brief as part of its records and finally decided not to accept an unsolicited one. The Registrar wrote to the New York Times, assuring the public in the following terms:
I would point out that, contrary to the impression that may have been given... the amicus brief has been received by the Court but has not been admitted as part of the record in those cases. It is, however, available to Member of the Court in their Library. The Court has received numerous documents, petitions and representations from non-governmental organizations, professional associations and other bodies that while they have no formal standing in the proceedings before it, wish to communicate their views on the subject matter of these important cases. The Court would like to make it clear that all such documents are given consistent treatment and that the Federation of American Scientists has not been accorded more favorable consideration than any other body. 87 These examples seem to demonstrate that even, in the advisory proceedings, the Court is not less reluctant to the amicus curiae submission by NGOs.
C. Practice Directions of the ICJ
The ICJ first adopted the Practice Direction in 2001 for the States appearing before it to use as standard additional to the Rule of Court.
Subsequent to the incidences that occurred in the two cases concerning the nuclear weapons, the Court' s Practice Directions was amended in 2004. Practice Direction XII newly adopted to confirm the Court' s position previously adopted. 88 Practice Direction XII provides that:
1. Where an international non-governmental organization submits a written statement and/or document in an advisory opinion case on its own initiative, such statement and/or document is not to be considered as part of the case file. 2. Such statements and/or documents shall be treated as publication readily available and may accordingly be referred to by States and intergovernmental organizations presenting written and oral statements in the case in the same manner as publications in the public domain. 3. Written statements and/or documents submitted by international nongovernmental organizations will be placed in a designated location in the Peace Palace. All State as well as intergovernmental organizations presenting written or oral statements under Article 66 of the Statute will be informed as to the location where statements and/or documents submitted by international non-governmental organizations may be consulted.
Nothing can guarantee that the Court makes use of NGOs documents. Recently, in Arrest Warrant of 11 April 2000 case between Congo and Belgium, 89 the Amnesty International submitted a memorandum that served the function of an amicus curiae. 90 Belgium also produced and submitted this document to the Court in the form of a CD-ROM. The judges reportedly did not have facilities to read the CD-ROM. This document was referred to, however, by some judges. 91 The commitment by this Practice Direction XII to place NGOs' submission on their own initiative in the Peace Palace could be interpreted as the Court' s openness to NGOs, 92 comparing to its previous decisions. At the same time, however, it seems that the adoption of this Practice Direction XII also reflects a compromise between the categorical rejection and the possibility to formal access of NGOs to the ICJ proceedings. Thus, the submission by means of this Practice Direction may be considered as informal amicus curiae if the Court refers to it. Otherwise, these documents remain to be the same as any other information available to the public.
The provisions for amicus curiae and the practice of the ICJ concerning NGOs' participation in its proceedings reveal that the Court initially begun with a permissive approach, but rapidly adopted a very restrictive position. The legal argument of this direction shift is that NGOs are neither public international organization nor international organization in the sense of the Rule of Court. In connection to the nonState actor submission of amicus curiae brief, there is another reason of the Court' s rejection that was revealed by the Registrar; the reason is that the Court would be "unwilling to open the floodgates to what might be a vast amount of proffered assistance." 93 Up to now, the Court' s practice shows that the International League of the Rights of Man has remained the only NGO that has been allowed to submit amicus curiae brief in the International Status of South-West African case. It is very unfortunate that this opportunity has not been fruitful for the reason of the procedural default.
IV. Legitimacy of NGOs'Participation in the ICJ Proceedings
The application of rules concerning the participation of NGOs in the ICJ' s proceedings and the adoption of the Practice Direction XII reflect the restrictive viewpoint towards NGOs' participation. They do not indicate any possibility to submit information to be regarded as formal submission or to intervene as experts. Some observations would be made in relation to the legitimacy of NGOs' participation in the Court proceedings.
A. Attitude of the Court
The participation of NGOs as amicus curiae in the ICJ' s proceedings is very informal in character; it is thus difficult to evaluate the real influence of the action and contribution of NGOs, if any, on the content of the Court' s decisions and opinions because NGOs' amicus curiae briefs are not accepted as official documents for the Court. Whenever the NGOs have submitted amicus curiae briefs containing elements of law it is difficult to know to what extent these briefs will influence judgments, because the Court' s judgments and opinions do not contain the comprehensive references to the sources of documents used for its conclusions. Even if the contribution of the NGOs might have influence it, the ICJ may appropriate the information in the briefs, as all other information gathered during the proceedings, to elaborate the Court' s own argumentation.
There are, however, only certain indications that could be observed from judges' opinions. The question concerning the nuclear weapons generated a remarkable mobilization of international civil society, enough to bring this question to the ICJ' s advisory proceedings. This resulted in two requests of advisory opinions to the ICJ on the legality of nuclear weapons emanating, respectively from the World Health Organization in 1993 94 and the United Nation General Assembly in 1994. 95 In the Advisory Opinion on the Legality of the Threat or the Use of Nuclear Weapons, Judge Weeramantry wrote in his dissenting opinion that:
A multitude of organization, including several NGO' s has also sent communications to the Court and submitted materials to it, and nearby two million signatures have been actually received by the court from various organization and individuals from around 25 counties. In addition, they have been other shipments of signatures so voluminous that the Court could not physically receive them and they have been lodged in often depositories. If these are also taken into account, the total number of signatures has been estimate by the Court' s Archivist at over three million. 96 ...though these organization and individuals have not made format submission to the Court they evidence a groundswell of global public opinion which is not without legal relevance... 97 Judge Weeramanthy also recognized that this reflected the attitude of the international community towards nuclear weapons. This attitude was represented by not only the views of States concerning nuclear weapons, but also by the fact that "there is also a vast preponderance of public opinion across the globe,"coming from various civil society organizations which strongly protested against nuclear weapons. 98 96 Id. Dissenting Opinion of Judge Weeramantry, at 530-534. 97 Id. at 438. 98 Id. at 533
However, not all judges adopted the same view. In the same advisory opinion, Judge Oda, giving several reasons dissenting from the majority of Judges' decision to comply with the General Assembly' s request for the reason of the inadequacy of the question, stated that:
8. (Non-governmental organization.) I would also point to another factor. The idea behind the resolution whereby the General Assembly (also the WHO) requested advisory opinions had previously been advanced by a handful of non-governmental organizations (NGOs) which initiated a campaign for the total prohibition of nuclear weapons... 99 Judge Oda, citing various statements from the NGOs which supported the attempt to get an advisory opinion from the ICJ, concluded that:
This gives the impression that the request for an advisory opinion which was made by the General Assembly in 1994 originated in ideas developed by some NGOs. 100 Judge Guillaume appeared clearly reluctant regarding the NGO' s involvement in such circumstance as well. He expressed his view in his separate opinion that:
[t]he Court could have considered declining to respond to the request for an advisory opinion. This solution would have found some justification in the very circumstances of the seisin. The opinion requested by the General Assembly of United Nations (like indeed the one requested by an association called International Association of Lawyers Against Nuclear Arms (IALANA), which in conjunction with various other groups lunched in 1992 a project entitled "Would Court Project"in order to obtain from the Court a proclamation of the illegality of the threat or use of nuclear weapons. These associations worked very intensively to secure the adoption of the resolutions referring the question to the Court and to induce States hostile referring to nuclear weapons to appear before the Court. Indeed, the Court and the judges received thousands of letters inspired by these groups, appealing both to the Members'conscience and to the public conscience.
I am sure that the pressure brought to bear in this way did not influence the Court' s deliberations, but I wondered whether, in such circumstances, the requests for opinions could still be regarded as coming from the Assemblies which had adopted them or whether, piercing the veil, the Court should not have dismissed them as inadmissible. However, I dare to hope that Governments and intergovernmental institutions still retain sufficient independence of decision to resist the powerful pressure groups which besiege them today with the support of mass media. I also note that none of States which appeared before the Court raised such an objection. In the circumstances I did not believe the Court should uphold it proprio motu. 101 In the case concerning the Arrest Warrant of 11 April 2000 between Congo and Belgium, Judge Van Den Wyngaert (ad hoc judge) referred to in her dissenting opinion various NGOs' studies including Amnesty International. She expressed her opinion concerning the value and impact of these works as follows:
In legal doctrine, there is a plethora of recent scholar writings on this subject. Major scholarly organizations...have made statement on this issue. Advocacy organizations, such as Amnesty International, Avocats sans Fronti res, Human Rights Watch, The International Commission of Jurists, have taken clear position on the subject on international accountability. This may be seen as opinion of civil society, an opinion that cannot be completely discounted in the formation of customary international law today. In several cases, civil society organizations have set in motion a process that ripened into international convention...
The Court fails to acknowledge this development, and does not discuss the relevant sources. 102 Regarding the use of documents, even though all the documents submitted to the Court are not considered as part of the case file, they are made available to the judges for consultation. It depends, thus, on the discretion of the Court or of the individual judges to find it necessary or not to consult these documents. In the Lotus case, the PCIJ adjudicated:
observes that in the fulfillment of its task,...it has not confined itself to a consideration of the arguments put forward, but has include in its researches all precedents teachings and facts to which it had access... 103 The ICJ reaffirmed this position in the Nicaragua case. In this case by stating that:
The principle jura novit curia signifies that the Court is not solely dependent on the argument of the parties before it with respect to the applicable law" 104 and "As to the facts of the case, in principle the Court is not bound to confine its consideration to the material formally submitted to it... 105 international community and more actors are allowed to participate in international governance. 118 Fairness and openness are the most important conditions for democratizing international law and institutions. 119 It may also be argued that more representation by NSAs would serve to reduce the deficit in international law-making and implementation. 120 International law is no longer a closed norm and not simply a relationship between sovereign powers. 121 The amicus curiae is a vehicle by means of which the concerns of international civil society can be expressed when the status of a party to a proceedings is limited.
It has been observed by major international judicial bodies that the 'democratization' of international judicial proceedings is progressing. Regional and universal judicial bodies, except in the case of the ITLOS, are open more or less for allowing NSA participation. However, the ICJ has taken the opposite approach.
The reluctance of the ICJ to allow NGO participation does not seem to dissuade the movement of civil society to assert the legitimacy of its rights. The legality of nuclear weapons means something in terms of international public opinion. Civil society is, in this exceptional case, able to put pressure on States and international organizations to set the ICJ in motion. In this particular case, civil society may in effect replace the State as the main actor in the ICJ proceedings. If this step is considered an abuse of process well established in international law for the ICJ proceedings, taking into account the allocation of rights in international relations, 122 one wonders whether the condition to recognize the right of participation in ICJ proceedings is in accordance with the changing structure of international law in increasing the role of the NSAs. 123 402 G¤oujwt Allowing NGOs to participate in ICJ proceedings does not mean that NGOs would become party in contentious proceedings or would be granted a right to request an advisory opinion. If the Court allows NGOs to submit amicus briefs, it is likely that many additional briefs would be filed. However, all of these additional briefs should be accepted as part of the official file. The Court has discretionary power to consider whether any of the briefs are useful and can help the Court administer justice. 124
D. Administration of Justice
The principles of impartiality and neutrality are fundamental in the judicial process. 125 The idea of a neutral and impartial judge reflects two significant aspects of the identity of a judge: being neutral and detached from all parties while at the same time being cognizant of all issues in the case. These conditions are universal and essential for international judges to perform their duties as neutral arbiters. Moreover, contemporary international justice suggests that these principles mean as reassembling of the subtle balance of powers and practices between justice, politics and ethics. 126 NGO activities aim to influence its emergence, content, impact as well as implementation in international legal forum. The process to this objective is far from being purely 'legal.'Instead, it is apparently 'political.' The process of reforming international law 127 involves mobilizing State and inter-governmental organizations. NGO movements have reached the ICJ, e.g., in the context of nuclear weapons; some judges have expressed serious concern. However, the political aspect of the issues brought before the Court is not present only in the cases in which NGOs are involved. It is no longer necessary to show that the referrals to the ICJ in contentious and advisory cases have not only legal implications but also political aspects. The political nature of NGO activities does not necessary implies that the Court has to exercise its judicial power in accordance with any political pressure. In exercising its function, the Court must remain independent from external powers just as a court must remain neutral from external pressure. 128 If the ICJ cannot directly oppose political pressure, the Court can nevertheless control it since each international judge is in sum the depositary of the whole judicial function. 129 One could argue that NGO should not file amicus briefs in contentious cases because the consensual character of jurisdiction in such cases implies that access to the Court is restricted. 130 Actually, the parties' autonomy represents indisputably an important element which has to be protected in order to maintain the confidence of State parties before the Court. This does not imply, however, that the Court should not be concerned about broader aspects of the case beyond the parties' dispute, because the Court must take into account not only the interests of the parties, but also administering justice. It is also disputable that amicus briefs from NGOs would risk undermining party autonomy. Besides, permitting NGOs to present an amicus brief and eventually considering it in the interests of the proper administration of the international justice is not incompatible with the Statute and the Rules of the ICJ. In this regard, Professor Shabtai Rosenne wrote that the Court had power to prevent any possible abuse of process, and giving such opportunity would increase the Court' s general standing and prestige. 131 Another obstacle to NGO participation is the restrictive wording used in the Statute and Rules of the Court and the condition fixed by Practice Direction XII (2). It has been suggested that the preferable option is to amend Rule 69(4), redefining the term "public international organization"to mean "an international organization composed of states or a non-governmental organization holding consultative status with the United Nations." 132 However, Practice Direction XII (2) still bars amicus briefs that NGOs submit on their own initiative to be officially considered by the Court. Thus, this provision is to be considered an amendment, as well. 133 If the Court allows amicus briefs from NGOs, it is crucial to "screen the candidates," considering the unique attributes of the ICJ that may require more restriction in granting an amicus curiae status to an NGO. 134 It is clear that not all NGOs deserve to be representative of the civil society; 135 some are self-appointed and single issue-oriented. They are not often accountable to people on whose behalf they claim to represent. For these reasons, some criteria should be considered such as the role of amicus of the Court. 136 When an NGO accesses ICJ proceedings as amicus curiae, their ability to assist the ICJ should be evaluated in terms of their motivations, specialization and transparency in their management. 137 It is recommended to establish a renewable list of the accredited NGOs to submit an amicus briefs as it has been made in many regional courts. Additionally, the ICJ should create a set of objective criteria for the transparency of its choice. To protect the collective interest of the international community, the legitimacy of NGOs to defend the collective interest lies in their particular vocation. To defend a collective interest, this mission should be entrusted only to those who have demonstrated a track record of professionalism. 138 In addition, the relevance of the argument in the amicus brief is a must be assessed. In the Chernobyl case, 139 the European Court of Justice privileged the substantive issue rather than the application of the formal requirement of the treaty in permitting the amicus curiae. 140 It cannot be overlooked that accepting NGO amicus briefs will increase the Court' s workload. The Court should open its door to NGOs because of the benefit they can provide. 141 Thus, NGOs must submit briefs that satisfy the administration of justice. It is not only the quality of the content that is important, but the cooperation among NGOs is also necessary for a more streamlined process in order to avoid duplication and waste of resources. 142 It would be in the interest of the ICJ to give accesses for NGOs to participate in Court proceedings, as either an amicus curiae or expert. Their information could provide relevant views on the issues concerning common value. Increasing public participation may serve the ICJ best by ensuring that its opinions are based upon the fullest available information and reflect consideration of the public interest, as well as the desires and concerns of litigants. 143
V. Conclusion
The NGOs' participation in the various international judicial bodies would show that the international civil society can make contributions to the judicial decision-making process. Participating in international proceedings as a third-party is remarkable as either an amicus curiae or expert, particularly, in the circumstance where the protection of collective interests is at stake. Even today, legal texts and Court practice have a negative outlook on the role of NGOs participating in contentious and advisory proceedings. This exclusion is based on considerations of expediency rather than law.
Because NGOs are representatives of civil society, their participation as amicus curiae in ICJ proceedings would improve communication between the Court and the international community. Unfortunately, the status quo of the ICJ' s Statute, Rules and Practice Directions indicate otherwise. If NGO amicus briefs submitted on their own initiative were officially considered, the Court could safeguard the rights of the parties or international organizations to each case more efficiently.
[Emphasis added]
It is also important for NGOs to demonstrate that their request to submit leave is relevant as it provides the ICJ with valuable elements of the real global justice. Establishing trust between NGOs and the ICJ will be helpful to reduce the setbacks the Court experienced in the Nuclear Test cases.
